
NEW MINIMUM WAGE LEVELS 

SWINE FLU MAY BECOME A FORCE MAJEURE EVENT, SO CHECK YOUR CONTRACTS 
NOW 

INFORMATION COMMISSIONER ENJOYS NEW POWERS TO FINE FROM APRIL 2010 

NEW MINIMUM WAGE LEVELS 

From 1 October 2009 , new national minimum wage (NMW) rates will come into force. The
NMW applies to nearly all workers and sets hourly rates below which you must not allow pay to
fall. 

For pay reference periods beginning on or after 1 October 2009, you will have to pay all eligible
workers the following: 

£5.80 an hour to workers aged 22 and above 
£4.83 an hour to workers aged 18-21  
£3.57 an hour to workers aged below 18 who are no longer of compulsory school age 

The daily accommodation offset 

You will be able to offset from the NMW an amount of £4.51 per day for each day that you
provide a worker with living accommodation. 

Ineligibility for the NMW for those taking part in certain EC programmes 

You will not have to pay the NMW to someone undertaking a work placement as part of the
European Community Erasmus Programme or Comenius Programme in respect of work they do
as part of either of the schemes. 

From 1 October 2009 , new national minimum wage (NMW) rates will come into force. The
NMW applies to nearly all workers and sets hourly rates below which you must not allow pay to
fall. 

For pay reference periods beginning on or after 1 October 2009, you will have to pay all eligible
workers the following: 

£5.80 an hour to workers aged 22 and above 
£4.83 an hour to workers aged 18-21  
£3.57 an hour to workers aged below 18 who are no longer of compulsory school age 



The daily accommodation offset 

You will be able to offset from the NMW an amount of £4.51 per day for each day that you
provide a worker with living accommodation. 

Ineligibility for the NMW for those taking part in certain EC programmes 

You will not have to pay the NMW to someone undertaking a work placement as part of the
European Community Erasmus Programme or Comenius Programme in respect of work they do
as part of either of the schemes. 

Cut and paste link for details http://www.opsi.gov.uk/si/si2009/em/uksiem_20091902_en.pdf 

  

SWINE FLU MAY BECOME A FORCE MAJEURE EVENT, SO CHECK YOUR CONTRACTS 
NOW 

Companies should dig out their major contracts and read the clauses on 'force majeure' to
prepare for arguments that a swine flu pandemic could render contracts meaningless, a legal
expert has said. 

Commercial contracts carry 'force majeure' clauses which say that major unforseeable events
outside of either party's control can relieve companies of their contractual obligations. 

Technology law expert David McIlwaine of Pinsent Masons, the law firm behind OUT-LAW.COM,
said that if swine flu becomes a major problem in the UK then companies might start to try to
invoke force majeure clauses. 

"If suddenly half your workforce is out sick and you are a major IT services company and obliged
to deliver certain service levels then you might invoke the clause," he said. "It becomes even
more difficult because probably your customer is operating with staff working from home." 

McIlwaine said that there are no examples of companies going to court to enforce force majeure
clauses in relation to plagues or illnesses, but that most cases are settled out of court. 

The swine flue illness is already reported to be disrupting business. A Google call centre in
Hyderaba in India was shut down last week and 100 workers sent home after one tested positive
for the illness. 

If a company wants to rely on a force majeure clause it will have to defend its decision in court.
The court will decide whether or not the incident qualifies, said McIlwaine. 

"They will look at whether it is completely out of the parties' control. A strike might count, but
maybe not if it is a strike of your own people because you could be said to control that; and they
will look at whether the event actually prevents you delivering on the contract," he said. 

McIlwaine said that force majeure clauses were introduced in the First and Second World Wars
to deal with agreements such as shipping deals being impossible to fulfil in the context of a major
war. 
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They have been invoked in relation to riots, he said, but whether an illness would be justification
will depend on the specifics of a situation. 

"If a government declares a state of emergency, for example, or if it says that people should not
go to work, then that could have an impact," he said. "As could the definitions given, whether the
government calls it a pandemic could be important." 

Companies should prepare for negotiations by reviewing their contracts first of all, McIlwaine
advised. 

"If you have a force majeure contract which says that you are relieved of your obligations in case
of war, riot or pandemic then you have a stronger case than someone whose contract doesn't
mention pandemics," he said. "Though I have never seen a force majeure clause that mentioned
pandemics. In that case you are going to have to rely on it being an act of God for it to qualify." 

  

INFORMATION COMMISSIONER ENJOYS NEW POWERS TO FINE FROM APRIL 2010 

Privacy regulator the Information Commissioner will be handed new powers to issue fines next
April. The Commissioner's office has confirmed for the first time the date on which it will be able
to hand out new fines. 

The Information Commissioner's Office (ICO) was promised the long lobbied-for powers by
Government but no date had been set. The ICO says that it has been told the new powers will
take effect in April. 

Under the Data Protection Act (DPA) the ICO cannot issue fines for breaches of the eight data
protection principles at the heart of the law. From next April that will change and it will be able to
issue fines for knowing or reckless breaches of the Act's principles. 

"The ICO has pressed strongly for monetary penalties where the Data Protection Act has been
knowingly or recklessly breached. Penalties are being introduced next April, but are not yet in
force," said an ICO statement. 

A spokesman for the ICO said that it did not yet know how much it would be allowed to fine
people and organisations, and that there was "some work still being done" on the fines. 

The fines can be levied by the ICO when one of the eight principles have been seriously
breached, but only if the ICO is convinced that the breach was deliberate or that the data
controller knew, or ought to have known, of the contravention risk, and that the contravention
would be likely to cause substantial damage or substantial distress and that the controller failed
to take action to stop it. 

The power to make the changes were introduced in the Criminal Justice and Immigration Act in
2008. 
The Ministry of Justice is the Government department responsible for the changes, but it had no
comment to make on the timescale. 



Rosemary Jay  said that it was "surprising" that the date was announced by the ICO and not by
the Ministry of Justice. 

"Data controllers should be warned that they cannot rely on this timetable," she said. "The date
has not been announced or confirmed by the relevant Government department, the Ministry of
Justice; the date of commencement is in the hands of Parliament and the Government not the
ICO." 

"The position is complicated by the fact that the power to fine cannot be brought in until all the
preparatory work has been completed and a Code of Practice issued," she said. 
"The fines provisions are part of a wider agenda of increased powers for the Information
Commissioner and observers would expect many of these to be put forward as a package by
Ministers," said Jay. "The ICO will of course have been working behind the scenes with the
Ministry and will be aware of the proposed timetable but timetables can slip, events can intervene
and there can be no certainty until Parliament has agreed the commencement order."


