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EQUALITY BILL ALLOWS CLOSURE PF WEB SITES FOLLOWING A COMPLAINT

FIT NOTES REPLACE SICK NOTES 

The new Fit Note is now live and it has replaced the old-style sick note issued by GPs. If an employee
is off sick, after seven days of absence they will be required to produce a Fit Note from their GP, stating
whether they are: 

· unfit for work 
· may be fit for work with some support or with some restrictions on duties. 

The new system encourages a greater level of dialogue between the employer and employee, and their
GP, to offer an alternative to those off sick from the black and white option of ‘fit’ or ‘unfit’ for work. 

The new system has received widespread criticism for its complexity and the lack of guidance
available, with the latest survey suggesting that 35% of employers do not understand the requirements.
Jayn Bond, an HR specialist, maintains that the new fit notes will introduce a greater level of
communication and discussion between employer and employee. Rather than having a blanket ban on
the employee working, as was the case under the sick note.  The fit note introduces an element of
compromise – facilitating discussion between both parties and coming up with a solution to enable the
employee to return to work at their own time, within their own capabilities, without causing the process
that made then go off sick in the first place to occur again. 

Jayn Bond stated that “It is your decision, as an employer, as to whether you bring this person back to
work, or not.  The advice on the fit note is not binding on you as an employer. Just because a GP
suggests something, doesn’t mean you have to abide by it. However, if you are challenged you will be
asked, did you give it due consideration?  Did you try the options suggested or did you just dismiss it
out of hand?” 
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The fit notes are designed to encourage a controlled return to work for the employee, with compromise
on both sides.  Options to consider are a phased return to work (altering hours, or start times to suit the
employee), alternative duties, and adaptations to the workplace, if this will aid the employee in returning
to work (i.e. the temporary provision of a parking space). 

Bond says:“The fit notes are in. You’re going to have to adjust your policies, whether now or when an
employee goes off sick. The main aim of the fit note is to provide a better system for employees who
are off for a long period, rather than those off for short periods of time. The whole fit note regime is
going to depend on which GP you deal with, and how they cope with it – you may have to take different
action for different GPs. Each scenario will have to be dealt with as it arises, and it is the case that we
will all have to see how the fit notes work out.” 

You can learn more by copying and pasting this link into your browser acas.org.uk/fitnote   

SEIZING AND DESTRUCTION OF COUNTERFEIT GOODS 

The European Commission is considering changing the EU-wide laws behind customs seizures of
counterfeit goods. It has asked for views on changes to the Counterfeit Goods Regulations. 

The Regulations govern when border agencies can seize and destroy counterfeit goods. The
Commission has started a consultation process asking citizens, industry and governments to indicate
whether or not they think the Regulations need to be changed. 

One proposed change is to the cost of holding impounded goods. "Right holders have raised concerns
about the attribution of costs resulting from the storage and destruction of infringing goods," the
consultation said. "It has been suggested that capacity and costs of storage and destruction create a
serious obstacle to the effectiveness and efficiency of the provisions." 

The consultation asks whether the current rules fairly demand that rights holders pay the costs of
storing and destroying infringing goods. It said that there are other kinds of companies involved that
could be forced to share that costs burden. 

"What should be the responsibility, regarding costs of storage and destruction, of each of the economic
operators involved – voluntarily or involuntarily – in the international trade of IPR infringing goods?" said
the consultation. "In addition to the right holders and the holder of the goods, there are several
intermediaries involved, such as shippers, carriers, consignors, customs declarants and holders of
customs warehouses." 

The consultation also asks if the current rules cover the right intellectual property rights (IPR). 

"The range of IPR infringements covered by the provisions of the Regulation could vary from
'counterfeit trademark goods' and 'pirated copyright goods' … to any IPR infringement, in particular
Copyright and Related Rights, Trademarks, Geographical Indications, Industrial Designs, Patents,
Utility Models, Layout- Designs (Topographies) of Integrated Circuits and Plant Variety Rights," said the
consultation. 

The consultation also asked whether or not a new regime should be set up to deal with small volumes
of counterfeit goods. It said a simplified procedure could be put in place which would not even involve
the rights holder. 
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"The current procedures may not be adapted to tackle the growing problem of sales of IPR infringing
goods via the internet effectively, which are usually distributed by post or couriers in small
consignments," it said. "A new simplified procedure could be envisaged to deal with this problem,
where the right holders would not necessarily be involved and the holder of the goods would be offered
the possibility of abandoning the infringing goods for destruction under customs supervision." 

The consultation process closes on 25th May. 

NEW LEVEL OF FINES FROM INFORMATION COMMISSIONER'S OFFICE 

Privacy regulator the Information Commissioner's Office (ICO) will have the power to fine organisations
for serious data protection breaches from Tuesday, 6th April. Organisations could receive fines of up to
£500,000 under the new powers. 

The ICO had long lobbied for increased powers over organisations when they make fail to protect
people's information in a way that causes them harm or affects large numbers of people. The
Government agreed to the new powers last year. 

The ICO has published guidance on when it will impose penalties. 

"The Commissioner may impose a monetary penalty notice if a data controller has seriously
contravened the data protection principles and the contravention was of a kind likely to cause
substantial damage or substantial distress," the guidance said. "In addition the contravention must
either have been deliberate or the data controller must have known or ought to have known that there
was a risk that a contravention would occur and failed to take reasonable steps to prevent it." 

"The Commissioner’s underlying objective in imposing a monetary penalty notice is to promote
compliance with the Act," it said. "The possibility of a monetary penalty notice should act as an
encouragement towards compliance, or at least as a deterrent against non-compliance, on the part of
all data controllers." 

Data protection law expert said that the powers were likely to be used, and were something that
organisations should pay immediate attention to. 

"I do not think it will be long before the ICO exercises the powers and an early fine of £500,000 is likely.
The ICO has stepped up enforcement in recent years and would undoubtedly have used the powers to
deal with some to the cases they have dealt with over the last six months had they been available.  The
introduction of direct penalties from the ICO was a major step forward for the regulator.  The new
powers of the ICO to impose financial penalties on businesses and public authorities  mark a step
change in the powers that the ICO has available to deal with serious breaches of the Data Protection
Act.  Companies which are worried about their own data protection systems and processes should
make sure they are checked and re-evaluated to avoid the danger of being one of the early recipients
of a penalty.  For many organisations the new powers will require no change as compliance practices
will be well settled," he said. "However for many others the new powers represent an opportunity to
review compliance arrangements to ensure that they are taking a balanced approach to risk
management in the light of the new powers." 

When publishing its guidelines on the levying of fines, the ICO said that it would issue penalties that
were proportionate to the size and wealth of the organisation involved. 

The Information Commissioner stated that "I will take a pragmatic and proportionate approach to
issuing an organisation with a monetary penalty," an ICO statement said at the time. "Factors will be
taken into account including an organisation’s financial resources, sector, size and the severity of the
data breach, to ensure that undue financial hardship is not imposed on an organisation." 
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EQUALITY BILL ALLOWS CLOSURE PF WEB SITES FOLLOWING A 
COMPLAINT 

The new Equality Bill is designed to replace the Disability Discrimination Act (DDA) and, like it, says
that websites must be accessible to disabled users. Few have sued website owners under the old law
and none of these cases resulted in a judgment. 

But in what looks like a flawed solution to a problem that never existed, a person with a complaint
potentially has a greater power under the Equality Bill. Don't waste time and money suing the site
owner – just tell whoever is hosting the site to take it off the internet. 

The quirk arises because a clause has been inserted into the law that is standard practice in other
kinds of laws. Parroting the European Union's E-Commerce Directive, the clause says that a web host
is not liable for a site owner's failure to make a site accessible unless it is notified of a problem and fails
to act. 

It will avoid liability for a suit under Schedule 25  Copy and Paste Link  http://
www.publications.parliament.uk/pa/cm200809/cmbills/085/09085_iw/09085_iw_en_40.htm  ) of the
new law if "on obtaining actual knowledge that the provision of the information amounted to a
contravention […] the service provider expeditiously removed the information or disabled access to it". 

This raises the possibility of someone finding an inaccessible website, ignoring the owner and going
straight to the web host to report it. That host can then choose either to risk liability under the new law
or take it offline. 

The DDA and Equality Bill generally expect actions to be brought against the provider of a service that
discriminates. A site owner is the likely target – and that organisation might be forced to pay damages
for injury to a disabled user's feelings. It might also be ordered to make changes to its website, to end
the discrimination. But it's highly unlikely that a court would shut down an entire site, excluding
everyone, pending an accessible redesign. 

The DDA contained a power to sue someone who knowingly aids discrimination and a similar power is
found in the Equality Bill. In theory it could be used against a web developer who follows a client's
instructions to build a site that discriminates. Could it be used against a host? I doubt it. If anyone tried,
I think a court would say the host is the wrong party to sue: it's too remote. 

The Equality Bill appears to characterise this rather remote risk as a problem that must be solved. The
solution, though, appears to introduce a new remedy to the law, probably unwittingly. 

According to the official explanatory notes that accompany the Bill, web host protection is necessary to
ensure the UK correctly transposes the E-commerce Directive. The Bill uses the same language that
shields a host from the copyright-infringing or libellous content that's uploaded by its customers or their
users. A host must block or remove such content 'expeditiously' on pain of becoming liable for it. 

In those contexts it makes sense, because those laws deal in absolutes. Our copyright law says "if you
infringe, you're liable". 

But the Equality Bill, and indeed the DDA, are more subtle. They have to be. They say that
organisations must make "adjustments" to accommodate accessibility, but they allow courts to take into
account the cost of adjustments and an owner's finances. These laws recognise that buildings and
websites don't become accessible overnight. 
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So if it really was needed at all, the Equality Bill's protection for web hosts should have been just as
nuanced as the rest of it. 

As written the Equality Bill could provoke an assortment of genuine and mischievous complaints to web
hosts. "You're hosting a site that's not accessible to me," an email could say. "Take it down right now or
I'll sue you." I doubt that was the legislators' intention. 

Assessing accessibility is difficult, and involves making a judgement call. Some features or pages of a
site are likely to be more accessible to more people than others. 

With copyright and libel accusations, many hosts err on the side of caution and comply with the
request, so the complaint is never tested in court. That may result in a video being taken down from
YouTube; but the consequences are usually proportionate. With web accessibility complaints, there is a
real risk of disproportionate measures. 

The problem, I think, is that the language of the E-commerce Directive has been copied and pasted
into a law where it does not belong. The rationale was laudable – hosts should not bear responsibility
for a customer's accessibility compliance. But the execution was flawed. In trying to protect hosts, the
legislators have created a fast-track procedure for getting websites off-line, circumventing the more
proportionate approach of the Equality Bill. 

I'm not convinced that hosts would have had any liability for the Equality Bill compliance of their
customers had it stayed silent on the issue. But if that was in doubt, the protection for hosts should
have been more balanced. It is almost certainly too late for that to change. The Bill had its final reading 
in the House of Lords last week and will probably become law in October 2010 if the Lords' last-minute
tweaks get the nod from the Commons on Tuesday, 6th April. 

My expectation is that major hosts in the UK will not pull the plug on their customers' sites on receipt of
an email from a single user. If they did, their customers would migrate to an overseas host. But it does
give them a headache. Some might say the rule is a good one because it could be a driver for greater
web accessibility; but it's the wrong driver, in my view. It's a disproportionate penalty and probably a
mistake. 

It is planned that the Act will come into force as follows: 
· October 2010: Main provisions, in prohibiting discrimination in the workplace and in the
provision of goods, liabilities and services, will replace existing discrimination legislation. 
· April 2011: The integrated public sector Equality Duty, the Socio-economic Duty and dual
discrimination protection./li> 
· 2012: The ban on age discrimination in provision of goods, facilities, services and public
functions. 
· 2013: Private and voluntary sector gender pay transparency regulations (if required). 
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